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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-01297  
CASE NAME: EAST COUNTY VS. ANTIOCH U.S.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment is granted, and the case is dismissed.  The Court 
reaches this result, not because there is no triable issue as to which side is right and which side 
is wrong – there probably is, but the Court is not deciding that now – but rather because, 
no matter who is right or wrong, there is no remedy this Court could grant that could redress the 
breaches the plaintiff alleges here, or to restore these parties to a working contractual 
relationship. 
 
This Court is routinely accustomed to admonishing juries and parties that the existence of a 
dispute is no proof of what the proper outcome should be.  In the highly unusual setting of this 
case, however, the mere existence of a bitter and comprehensive disagreement between the 
plaintiff and the defendant is itself enough to dictate the result of this litigation.  And that result 
is:  No matter whether the District is 100% at fault for the broken relationship, or 0%, or 
somewhere in between, it is beyond both the power of this Court – and beyond the proper role 
of any court – to put this Humpty-Dumpty of a contractual relationship back together again.  To 
mix metaphors and similes, it’s like asking for specific performance of marriage vows, or a two-
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person small-business partnership.  Once the trust and willingness to work together is gone, no 
court order will restore it. 
 

The Substance of This Case 
 
This case concerns an underlying dispute as to whether defendant Antioch Unified School 

District engaged in a pattern and practice of discriminating against African-American students in 

disciplinary and special education policies and practices, and in identifying students in need of 

special education.  Plaintiff East County Branch of the NAACP raised these concerns with the 

District, arguing that the District was in violation of a variety of federal and state laws.  After 

initial discussions, to their (then) credit the parties decided that rather than rushing into court to 

litigate these issues in a civil-rights lawsuit, they would try to work cooperatively to assess the 

extent, causes, and best remedies for these problems. 

To that end, they entered into an Interim Settlement Agreement (the “Agreement”) on March 25, 

2015.  The Agreement aimed to obtain reports from independent experts to review the District’s 

data, policies, and practices, which would then serve as a potential basis for a final negotiated 

settlement.  The District agreed to engage experts in three fields:  discipline (a single expert, 

Dan Losen); special education (a single expert, Jeffrey Sprague, Ph.D.); and social psychology 

(a team of experts, including Rachel Godsil and john a. powell).  These experts were supposed 

to deliver reports by December 31, 2015.  Deadlines could be extended, but related agreements 

directly between the District and the experts were all to terminate on June 30, 2016.  The 

experts would provide their analyses as “independent consultants”.  The District would 

cooperate with reasonable requests for information in a timely fashion; provide full access to, 

and the cooperation of, the District’s designated data keeper; and “work in good faith to make 

administrators and teachers available for participation in [an implicit bias] survey.”  (Agreement, 

¶¶ 2, 2.2.a., 3, 3.3.a., 3.3.d., 4, 4.3.a., 4.3.b.)  Also, the parties and their counsel could “provide 

the experts with information they deem[ed] relevant to the experts’ assessment and analysis of 

the District.”  (Id., ¶ 1.4.) 

Whatever the parties’ intentions and expectations were in March 2015, it can fairly and neutrally 

be said now that this cooperative effort has broken down.  In a nutshell, the District came to 

perceive that the neutral experts were actually siding in advance with plaintiff and engaging in 

improper ex parte communications with plaintiff’s counsel.  Plaintiff, and perhaps at least some 

of the experts, came to perceive that the District – in general, and most specifically through the 

point person tasked with working with the experts – were refusing to provide requested 

information, failing to cooperate with the experts and plaintiff, and sabotaging the process in 

other ways (such as discouraging the teachers’ union from urging that teachers cooperate).  

Ultimately the District gave notice that it was calling the process off. 

Plaintiff responded with this lawsuit.  This is not the civil-rights suit originally threatened when 

plaintiff first approached the District.  It makes no claims on behalf of students, and asserts no 

violations of students’ rights as its cause of action.  Rather, this suit alleges only that the District 
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is in breach of the Agreement.  The only substantive relief it seeks is an order of specific 

performance of the Agreement. 

The District now moves for summary judgment, arguing that it performed its obligations under 

the Agreement, that plaintiff did not, that plaintiff has unclean hands, and that specific 

performance cannot be granted under the circumstances present here.  Plaintiff contests each 

of these arguments and argues there are numerous disputed material facts.  These disputes, 

however, all go to the question of who breached the contract.  Neither side contends that there 

is any “triable fact question” about the deplorable state of distrust between the parties.  The very 

fact that the parties are disputing the first set of questions provides the answer to the second. 

Analysis 
 
The Court commented earlier that, unlike most cases, in this case the mere existence of the 
dispute is dispositive of the lawsuit.  What makes this case different in this respect is the 
combination of two key factors.  First, the contract at issue here – the contract that each party 
accuses the other of breaching, sabotaging, abandoning, etc. – is one that by its nature cannot 
possibly achieve its goals without a strong commitment by both parties to carrying out the 
contract in good faith, and a strong degree of trust between the parties.  Not only does the 
process itself (the experts’ investigation) require trust and cooperation, but the end result of the 
Agreement – the reports and recommendations of the experts – will be of no real use to the 
parties in solving the underlying problem if one side thinks the investigation itself was rigged and 
the other thinks it was sabotaged.  And second, the only substantive relief sought by the plaintiff 
(other than ancillary relief such as costs) is an order of specific performance – ordering the 
District to perform the contract’s terms, in highly detailed specifics. 
 
(The Court is aware that the complaint in this case also includes a cause of action for 
declaratory judgment.  But a declaration of what?  Declaratory judgments are intended for the 
guidance of the parties’ future conduct – not for the sake of successfully pointing fingers for past 
blame that cannot now be remedied.  A declaration that the District breached the Agreement, or 
a declaration that the District didn’t breach the agreement, or a declaration that the blame is 
shared – what good would such a declaration do?  Because this dispute all centers on past 
alleged wrongs, the cause of action for declaratory relief is superfluous.  (See Travers v. Louden 
(1967) 254 Cal.App.2d 926, 929.)) 
 
Both parties brief this motion as a matter of asking the Court to determine which side is at fault 
in the failure of this contractual relationship.  That bitter argument (at first glance) does not 
appear to be easily amenable to decision by summary judgment, in the sense of actually 
adjudicating who is at fault.  But there is no point in even trying to decide fault – whether by 
motion or by plenary trial – if, no matter what the outcome, there is nothing the Court can do 
about it, by way of issuing any meaningful remedy. 
 
That is our situation precisely.  As noted, the only substantive remedy sought is specific 
performance.  But there are two huge obstacles to any order of specific performance, even if the 
plaintiff succeeds in proving every last bit of its case and pinning 100% of the blame for the 
breakdown on the District.  First, the order of specific performance sought is beyond 
problematic.  It would entail the Court engaging in micro-management for an indefinite time 
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period over a myriad of performance details.  It also would entail requiring the District to rehire 
and work with third parties (the experts) who, at this point, might or might not be willing to re-
enter this battleground.  And second, even if the Court could issue monthly or weekly orders that 
the District must deliver such-and-such data to expert so-and-so by a date specified (and then 
referee the inevitable accusations of noncompliance), it cannot compel these parties to trust 
each other.  Without that trust, the process cannot work.  Without that trust, the process will 
yield nothing the parties can use to solve the underlying issues.  It will amount to little more than 
unreliable expert work and discovery for use in the civil rights lawsuit that will inevitably follow. 
 
Even before a stream of witnesses testify in a trial to the multifarious misdeeds and dishonesties 
of the other side, it is readily apparent from the proofs submitted on this motion that the 
Agreement is irreparably broken and this Court can’t fix it.  Specific performance is a 
discretionary form of relief.  The Court can see no outcome of a trial where it is plausible that the 
Court would deem it appropriate to order specific performance of the Agreement.  There is 
therefore no reason to conduct such a trial, and no reason for this lawsuit to continue. 
 
Courts will not specifically enforce contracts when specific performance would be impossible, 

difficult, or inequitable.  (See Crittenden v. Hansen (1943) 59 Cal.App.2d 56, 59 (specific 

performance of contract to purchase real property would not be enforced when title had passed 

to bona fide purchaser); Anderson v. Neal Institutes Co. (1918) 37 Cal.App. 174, 176 (defendant 

would not be forced to prepare medicinal remedies).)  The contract “must be such that the court 

is able to make an effective decree for its specific performance, and is able to enforce its own 

decree when made.”  (Ibid.)  Generally, a court should not decree specific performance unless 

the subject matter of the decree is capable of being embraced in one order that is immediately 

enforceable.  (Long Beach Drug Co. v. United Drug Co. (1939) 13 Cal.2d 158, 171 (exclusive 

sales contract was not specifically enforceable because it would entail unfeasible supervision by 

the court.) 

The Court has previously rejected the District’s somewhat doctrinaire arguments to the effect 
that the Court flatly lacks any power to specifically enforce the terms of the Agreement because 
of Civil Code § 3390, or indefiniteness of terms, or the rights of the experts, etc., etc.  The Court 
has little doubt, for example, that if it were otherwise appropriate to do so, it could order the 
District to at least attempt to rehire the experts, assuming they are willing to be rehired.  But 
saying the Court has the juristic power to do all that is far from saying that the Court finds it 
equitable, prudent, and just to issue such an order.  The experts’ engagement contracts have 
expired, and the experts are ambivalent about resuming work or will do so only for additional 
compensation that has not been agreed upon.  (See Rautenberg v. Westland (1964) 227 
Cal.App.2d 566 (court cannot specifically enforce personal services contract); Coykendall v. 
Jackson (1936)17 Cal.App.2d 729, 731; Ex. H to Schurz Decl., Losen Depo., pp. 403-07; Ex. D 
to Schurz Decl., Sprague Depo., pp. 402, 403; Ex. F to Schurz Decl., pp. 176, 178; UMF 155.) 
 
Further, the specific performance order that plaintiff seeks here is not just a matter of ordering 
one party to convey title to a house, or deliver a stated quantity of widgets.  Given the backdrop 
of past friction among the District, the experts, and plaintiff’s counsel (see generally Disputed 
and Undisputed Material Fact Nos. 80-148 and, particularly, 104-148), an effort by the Court to 
force performance of the Agreement would undoubtedly require the Court to become enmeshed 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/16/18 

 
 

- 5 - 

in weekly monitoring of the performance of parties under standards that, at root, require trust 
and good faith.  (“[W]ill cooperate with reasonable requests for information,” “will ensure ... the 
cooperation ...,” “will consult and collaborate … in good faith,” “agree to work in good faith to 
make ... teachers available ...,” “will work towards obtaining . . . consent of ... teachers….”)  
Contractual promises such as these are workable, if – but only if – the parties are willing to carry 
them out in mutual good faith.  If they aren’t – and it is clear beyond cavil now that they do not 
trust each other to do so – then there is no way the Court will be able to adjudicate and frame 
orders on such issues as good faith, collaboration, or cooperation.  (See Long Beach Drug Co. 
v. United Drug Co. (1939) 13 Cal.2d 158, 171; Thayer Plymouth Center, Inc. v. Chrysler Motors 
Corp. (1967) 255 Cal.App.2d 300, 303-05; Poultry Producers etc. v. Barlow (1922) 189 Cal. 278, 
288; Barndt v. County of Los Angeles (1989) 211 Cal.App.3d 397, 404.) 
 
It is true that American judicial history over the last half-century includes examples of courts 
becoming embroiled in the micro-management of weightier problems than this one.  School 
desegregation, prison overcrowding now, and the breakup of illegal nationwide monopolies are 
obvious examples.  Those cases, however, are extreme situations.  They involve direct 
enforcement of constitutional rights or major statutory rights – the right to attend non-segregated 
schools, the right to be free of 8th Amendment violations, and so on.  Moreover, courts resort to 
such extreme degrees of judicial oversight only when it is absolutely necessary, because 
nothing short of such embroilment can possibly be effective in securing the constitutional rights 
at stake.  And furthermore, the courts in such cases do have the power to force remedies, if not 
ideal ones.  No court can order a school district to be happy or pleased at having to desegregate 
– but a court can order the district to desegregate.  It can order that prisoners must be released 
if keeping them in an overcrowded prison violates the Constitution.  It can order that a trust 
divest itself of corporate assets. 
 
Here, although the underlying dispute does involve serious civil-rights issues, this lawsuit 
involves only contractual rights.  Moreover, given that the object of the contract at issue is one 
that cannot be accomplished at all without cooperation and trust, it is pointless to seek to order 
continued cooperation between parties that lack trust.  And finally, this lawsuit is not the end of 
the story for the underlying student rights at stake. 
 
The Court cautions that neither side should view this disposition as endorsement or approval for 
either side’s conduct.  The Agreement did not fall apart of its own volition.  At least one side – 
and quite possibly both – have contributed to the failure of the Agreement, whether by 
consciously misusing or sabotaging it, or through honest disagreement as to what it called for.  
The Court disapproves of all of this, and laments that this originally well-intended approach has 
failed.  It seems inevitable that the next step will be the civil rights litigation that was threatened 
nearly four years ago.  That’s a real shame.  But this Court can’t fix it. 
 
In light of this disposition, the Court thinks it unnecessary to issue detailed rulings on objections 
to evidence.  Such objections have been distinctly overused on this motion.  (See, e.g, Reid v. 
Google (2010) 50 Cal.4th 512, 532.)  But the basis for the ruling is not who’s right about the 
underlying bitter disputes, but simply that the disputes exist. 
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 2.  TIME:  9:00   CASE#: MSC16-01549 
CASE NAME: BASS UNDERWRITERS VS. GORDON REES 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY GORDON REES SCULLY MANSUKHANI, LLP, et al. 
* TENTATIVE RULING: * 
 
The Court salutes and thanks the attorneys for their joint submission summarizing the legal 
issues presented on this voluminous discovery motion, as requested at the last hearing.  It is 
clear and well done. 
 
Unfortunately, it does not really set up the issues for decision in the manner the Court was 
hoping for.  Defendant pointedly suggests that despite this summary of legal contentions, 
decision of the motion still requires looking through the entire volume of the motion and all the 
documents and privilege log at issue.  Reluctantly, the Court must agree that defendant is right.  
The legal principles summarized in the joint statement do not present categorical yes-no rules, 
such that the Court could confidently rule without examining all the documents.  They only lay 
out the parameters with which that document-by-document review would be conducted. 
 
This leaves this motion, then, exactly where it started – calling on the Court to go through 
hundreds of disputed privilege claims, document by document, and reviewing an inch-thick 
privilege log line by line.  That, indeed, was precisely the reason why defendant successfully 
sought to avoid going to the Facilitator program.  The four hours available from a Facilitator 
might have been useful in helping the parties forge a compromise solution, but it would not have 
come even close to allowing a definitive set of recommendations. 
 
Accordingly, the attorneys are to meet and confer to identify and engage a Discovery Referee 
pursuant to Code of Civil Procedure § 639 and CRC 3.920.  A stipulation to such an 
appointment may be submitted ex parte.  If the parties cannot agree, they should submit 
simultaneous letters with their respective recommendations.  If the attorneys think they need a 
live court hearing on the appointment, they may request one. 
 
The attorneys are also invited to consider whether it may be possible to reach some 
understanding as to some or all of these issues, with or without the involvement of some neutral 
to help with the discussions. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED CROSS-COMPLAINT 
FILED BY QUALITY POOL & CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion of Quality Pool and related parties for leave to file a first amended 
cross-complaint is granted.  Movant may file the amended pleading by November 30. 
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 4.  TIME:  9:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY BLACK DIAMOND PAVER STONES & LANDSCAPE, INC., et al. 
* TENTATIVE RULING: * 
 
The unopposed motion of Black Diamond and related parties for leave to file a first amended 
cross-complaint is granted.  Movant may file the amended pleading by November 30. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-02479 
CASE NAME: PARADISE VS. WCCUSD 
HEARING ON MOTION TO COMPEL FURTHER PRODUCTION OF DOCUMENTS 
FILED BY MALAYSIA PARADISE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel production of documents is granted.  Defendants the District and 
Mansingh are ordered to produce the documents that are the subject of this motion by 
November 30, 2018.  Sanctions are awarded in the amount of $4,000, payable jointly by the 
District, defendant Mansingh, and their attorneys to counsel for plaintiff within 30 days of today. 
 
Plaintiff seeks production of three documents or sets of documents:  (1) the District’s incident 
reports and witness statements concerning the incident of 10/14/16; (2) the District’s incident 
report concerning plaintiff’s asthma attack on 11/16/16; and (3) reports (with student names 
redacted) of other prior complaints and incidents involving defendant Kuta. 
 
The District’s opposition papers attempt no justification whatsoever for the District’s refusal to 
produce items (2) and (3).  It asserts no privilege, makes no legal or factual arguments, and 
offers no excuses.  Indeed, the only mention of these items at all is an assertion (without 
evidence) that the reports in item (3) are not found in Kuta’s personnel file – but with no hint of 
explanation as to what difference that fact is supposed to make.  The District’s refusal to 
produce these documents, with no purported justification for the refusal, is itself sanctionable 
misconduct.  It also sheds light on the District’s good faith and credibility as to item (1). 
 
Turning to that item:  Plaintiff argues that whether the report was ever privileged or not, any 
privilege has been waived by providing the report to the police, as is recited in the police reports.  
Not only are the police not the attorneys or attorneys’ agents for the District, but it is readily 
foreseeable that if the report resulted in any prosecution of Kuta, the reports would have to be 
turned over to him. 
 
The District responds that the police reports are only hearsay proof that the documents were 
given to the police – as if this were an evidentiary hearing rather than a simple motion to 
compel.  If it were untrue that the documents were turned over to the police, it would be simple 
enough for the District to have said so; and in any event, the District was obligated to tell plaintiff 
definitively whether they were turned over or not in their privilege log, meet-and-confer, and the 
Facilitator discussions.  This is hiding a ball that everyone can see.  In any event, the bad faith 
of this lame argument is evinced in the following paragraph of the District’s brief, asserting that 
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provision to the police is not a waiver of privilege because such provision is statutorily mandated 
by CANRA.  This is a child’s plea of “I didn’t do it and anyway I had no choice but to do it”. 
 
The latter part of the District’s response, however, is just untrue.  CANRA mandates that the 
District (or more precisely, its personnel) must report an incident of child support to the police, 
initially by telephone with a follow-up written report.  But it does not mandate that these 
particular documents – which the District claims to be privileged for defense of a lawsuit – must 
be turned over.  See Penal Code §§ 11165.9, 11166, 11167.  If the District chose to save itself 
some paperwork by simply turning over the “privileged” report to the police instead of generating 
a separate, non-privileged report to the police, then it has waived its privilege claim.  (It also 
casts doubt on whether reporting to its carrier and attorneys was really the primary purpose of 
generating the report in the first place.) 
 
Moreover, waiver aside, the District has not sufficiently shown that the documents are attorney-
client privileged.  The District’s factual showing as to the privileged character of the documents 
consists solely of a declaration of outside counsel that the report is on a preprinted form bearing 
a legend reciting that the report is for the confidential use of the District’s claims administrator 
and attorneys, for use in defending “the litigation”.  That is at least a starting point for asserting a 
privilege, as recognized in Payless Drug Stores v. Superior Court (1976) 54 Cal.App.3d 988.  It 
is not necessarily sufficient in itself, however.  In Payless the intended and exclusive purpose of 
the reports in question was established not only by a printed legend on the form, but by actual 
declaration testimony as to the intended use of the reports.  Counsel’s declaration here does not 
say that, nor would counsel have such firsthand knowledge.  No declaration from District 
personnel is provided.  Moreover, without looking at them we don’t know what else those forms 
might say, such as that they must be provided to the police, the employee involved, or who 
knows who else.  Nor do we have any testimony one way or the other as to whether the 
restriction on the printed legend is actually obeyed in routine practice, or was obeyed as to this 
report in particular – except that we know the report was provided to the police, so apparently it 
wasn’t.  At best, then, there is an argument for the Court’s in camera inspection of the 
documents, though that is itself doubtful.  The District does not request any such inspection, 
however, and in the Court’s view it has forfeited any entitlement to such review by refusing to 
provide the documents for review by the Facilitator. 
 
Finally, the District’s assertion of work product privilege is frivolous.  As the leading precedent 
observed: 
 

We cannot say, however, that witness statements procured by an attorney will 
always reveal the attorney's thought process. The Court of Appeal below posited 
a scenario in which an attorney collects statements from witnesses to an accident 
with no particular foresight, strategy, selectivity, or planning: “What, for example, 
of the situation in which an attorney sends an investigator to interview all 
witnesses listed in a police report, and the investigator asks few if any questions 
while taking the witnesses' statements? Clearly, these statements would reveal 
nothing significant about the attorney's impressions, conclusions, or opinions 
about the case.” For this reason (and such scenarios do not seem uncommon), 
we hold that witness statements procured by an attorney are not automatically 
entitled as a matter of law to absolute work product protection. Instead, the 
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applicability of absolute protection must be determined case by case. An attorney 
resisting discovery of a witness statement based on absolute privilege must 
make a preliminary or foundational showing that disclosure would reveal his or 
her “impressions, conclusions, opinions, or legal research or theories.” ([Code of 
Civil Procedure] § 2018.030, subd. (a).) Upon an adequate showing, the trial 
court should then determine, by making an in camera inspection if necessary, 
whether absolute work product protection applies to some or all of the material. 

 
Coito v. Superior Court (2012) 54 Cal.4th 480, 495-96.  The court’s hypothetical fits this case 
tighter than a glove, because here there was not even any investigator involved.  These reports 
were generated by District personnel with not even a request, let alone any guidance or 
involvement, from attorneys, carriers, or their agents. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ VS. U.S. BANK TRUST 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE STAYED 
* TENTATIVE RULING: * 
 
This action is stayed pending further review after the outcome of plaintiff’s attempt to confirm 
a Chapter 13 bankruptcy plan.  The Court sets a bankruptcy status review hearing for 
Wednesday January 16, 2019, at 8:30 a.m., in Department 12.  Plaintiff shall file a status update 
on or before January 9. 
 
Defendants (movants on the present motions) do not oppose this stay.  Plaintiff’s counsel did 
not take a position on the issue in the parties’ meet-and-confer discussions of November 1, 
2018, and plaintiff has not filed a response to the OSC.  The Court finds that staying this action 
would promote judicial economy, and that the Court has inherent judicial power to do so.  (See 
Code of Civil Procedure § 128; Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210-11; 
Highland Stucco & Lime v. Superior Court (1990) 222 Cal.App.3d 637, 644.) 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ VS. U.S. BANK TRUST 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Dropped from calendar without prejudice (see Line 6). 
 

  

https://advance.lexis.com/search/?pdmfid=1000516&crid=c4fdb1e5-4356-4863-ba38-429f10409571&pdsearchterms=54+cal+4th+495&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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 8.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ VS. U.S. BANK TRUST 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Dropped from calendar without prejudice (see Line 6). 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01549 
CASE NAME: HENDERSON VS. MARQUEZ 
HEARING ON DEMURRER TO ANSWER 
FILED 18 BY PLAINTIFFS 
* TENTATIVE RULING: * 
 

A demurrer can be used to eliminate “boilerplate” affirmative defenses that often 
appear in answers (e.g., “waiver,” “estoppel”, “unclean hands”, etc.).  But such 
demurrers are very rare, probably because they are not worth the cost when the 
same result can be achieved by serving requests for admission or standard form 
interrogatories seeking the bases for the affirmative defenses. 
 

1 Weil & Brown, Civil Procedure Before Trial § 7.35.1 (Rutter Group 2018). 
 
As for demurrers to answers – really? 

 
Chafetz, Civil Law and Motion Practice in Contra Costa County, Contra Costa Lawyer, 
November 2018, p. 33. 
 
This demurrer is a waste of counsel’s and the Court’s time and effort – tied for first place in that 
category, indeed, only by the rote incantation of boiler-plate, fact-free “affirmative defenses” 
straight from a pleadings form book, for many of which (the Court suspects) defendant’s counsel 
could not articulate any purported basis if required to do so, as indeed he would be required in 
discovery.  (The Court confesses to some amusement at reading defendant’s opposition 
denounce plaintiff’s demurrer as “boilerplate”.) 
 
Despite all of the above, the demurrer has been filed, and it is the Court’s duty to rule on it.  
The demurrer is overruled as to the Fifth and Twenty-Fifth affirmative defenses.  It is 
sustained with leave to amend as to the remainder.  Defendant may, if she sees fit, file and 
serve an amended answer by November 30, 2018.  The Court suggests that defense counsel 
read his own Twenty-Sixth affirmative defense before deciding which ones of the others are 
worth asserting now. 
 
The Court also suggests that both counsel turn their attention from petty lawyer games to 
actually working on settlement possibilities, discovery, and other means of moving this case 
forward usefully. 
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10.  TIME:  9:00   CASE#: MSL17-03978 
CASE NAME: AMEX VS. ROJAS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY AMERICAN EXPRESS CENTURION BANK, 
* TENTATIVE RULING: * 
 
This motion was taken off calendar at movant’s request. 
 

  

11.  TIME:  9:00   CASE#: MSN18-2222 
CASE NAME: CLAIM OF CARLY TSE-SABELLA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

11.1.  TIME:  9:00   CASE#: MSC17-01432 

CASE NAME: AMERICAN BUILDERS VS. FEDERAL SOLUTIONS 

HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 

FILED BY RAIZA SINGH 

* TENTATIVE RULING: * 

 

Defendant Raiza Singh files this motion for relief from a default and default judgment.  

The motion is denied. 

 

This case was filed principally against Bara Infoware, a business owned and operated by 

Singh’s parents.  Singh was served by substituted service at the business address.  Singh’s 

moving papers do a reasonably good job of depicting her as an innocent college student at a 

university in Illinois, who never had any formal or informal involvement in Bara’s business.  

Her name surfaced in Bara’s business paperwork only because the mother, without Singh’s 

knowledge or approval and reportedly by clerical error, included Singh’s name as an officer and 

agent for service of process in some of the paperwork.  The motion papers raised eyebrows 

maybe just a little as to how the mother could have made that error, and as to how an otherwise 

uninvolved college student would have had occasion to perform some unspecified research that 

apprised her of the existence of this judgment.  Facially, however, the motion appeared to lay 

out a plausible basis for relief. 

 

Plaintiff’s opposition, however, is pointed and convincing.  Plaintiff offers documents that 

establish that Singh’s involvement in the business was actual, personal, and knowing – such as 

a signature on corporate documents that was notarized as being Singh’s.  Indeed, plaintiff 

presents social-media posts strongly suggesting that Singh is lying about still being a student. 
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Defendant responded with a request to strike the opposition, based on the fact that it was 

improperly served by mail rather than by means likely to ensure next-day delivery, thus 

depriving defendant of sufficient time for reply.  Rather than striking the opposition, the Court 

continued the motion for a week, giving defendant until the start of this week in which to file a 

reply.  None has been filed.  (The prior tentative erroneously gave a filing deadline of November 

12, which was a holiday.  But no reply brief was filed on the next available day either, or at any 

time thereafter.) 

 

The Court accordingly denies the motion, in its discretion, because it appears that the stated 
factual basis for relief is untrue.  Plaintiff’s opposition evidence shows it to be so, and Singh has 
attempted no rebuttal or explanation. 
 

 

11.2.  TIME:  9:00   CASE#: MSC17-00725 

CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA (INSALACO/LOMAX) 

* TENTATIVE RULING: * 

 

Defendant Hope Lutheran Church (HLC) moves for summary judgment as to the claims 

asserted against it by plaintiffs Robert Insalaco and Leslie Lomax.  The motion is granted. 

Background and Dramatis Personae 

This case concerns a landslide at Wilkie Creek in El Sobrante, which rendered uninhabitable a 
home owned by Insalaco and occupied by Lomax.  The parties dispute the exact date of the 
landslide, but it occurred sometime in February, 2017.  Various neighboring landowners, 
including the County of Contra Costa, are also involved via cross-complaints. 
 
There are a welter of complaints and cross-complaints pleaded by the numerous parties against 

each other.  For purposes of the present four summary judgment motions, however, matters are 

simpler than that.  HLC suffered no damage from the landslide, so it is in the case solely as a 

defendant/cross-defendant.  The parties asserting claims against HLC, though variously labeled 

as plaintiffs or cross-complainants, can all be regarded simply as though they were plaintiffs as 

against HLC.  For simplicity we will call all of them, collectively, the claimants.  Specifically, they 

are (1) the Insalaco/Lomax claimants (this Line 11.2); (2) the Priebe claimants (Line 11.3); 

(3) the Du/Wong claimants (Line 11.4); and the Yong claimant (Line 11.5). 

It is also helpful to the analysis to point out that although each set of claimants have their own 

respective damage claims, there is only a single landslide at issue – not multiple slides 

occurring on different claimants’ properties.  The slide started on the Insalaco/Lomax property, 

but is alleged to have caused damage to the Du/Wong property.  (The Priebe and Yong 

claimants do not assert any damage to their properties, but have claimed against HLC for 

indemnity or contribution if they are themselves held liable for the slide.)  While the manner and 

amount of alleged harm varies from claimant to claimant, the basic issue teed up on these 
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summary judgment motions – viz., is there a triable fact question as to whether HLC can be held 

liable for the occurrence of the landslide? – is presented identically as to at least three of the 

four sets of claimants.  (There is one argued difference as to the Du/Wong claimants, which will 

be addressed in Line 11.4.) 

Claimants all own or reside in residences on Avenida Martinez.  Their properties all back directly 
onto Wilkie Creek.  HLC’s property also backs onto the creek from its opposite side.  (See 
Exhibit F to HLC’s Appendix of Evidence, p. 3 [map].)   
 
The parties do not dispute that the claims against HLC all contain a causation element – that is, 
that HLC’s actions must have been a substantial factor giving rise to the harm.  In four motions, 
HLC argues that the undisputed evidence shows that no activities on its property were a 
substantial factor in causing the landslide and summary judgment is therefore appropriate on 
the complaint and cross-complaints against it. 
 

Preliminary Procedural Issue:  HLC’s Experts 
 
HLC rests its motions on the declarations of two expert witnesses, Ulrick and Raines, both of 
whom have been deposed at some length.  Insalaco/Lomax seek to exclude the declarations of 
both experts in their entirety, on the same procedural basis:  By submitting their declarations, 
HLC has effectively designated them as expert witnesses and must produce all reports, 
correspondence, etc., including those exchanged with counsel.  Yet counsel prohibited both 
experts from doing so, and thus the Court should exclude the declarations.  Substantively, the 
dispute concerns a draft Raines declaration and experts’ emails with counsel for HLC.  (See 
generally Raines Depo., p. 7-8, 19-20, 22, 27, 29, 32-33.) 
 
The Court has some concern with the conduct of HLC’s counsel in using these experts as 
witnesses for a dispositive motion, without having allowed claimants the full extent of disclosure 
and discovery that would be mandated if the same experts were to testify at trial.  Generically, at 
least, it raises the prospect that some critical facts might be withheld at the point of deposition 
and summary judgment, and then never come to light because the opposing parties, lacking the 
ammunition of those critical facts, were unable to defeat summary judgment. 
 
For this reason, Insalaco/Lomax’s objections might have serious bite if they were presented as a 
request for further discovery under Code of Civil Procedure § 437c(h).  Insalaco/Lomax, 
however, have not chosen that route.  They neither request any such discovery, nor specify 
what discovery they wish to take, nor ask for any delay in decision of this motion while they take 
it.  They have opted for an all-or-nothing tactic instead, seeking simply to exclude these experts’ 
declarations in their entirety for lack of proper disclosure and discovery. 
 
Insalaco/Lomax do not make a convincing case for such a dramatic remedy.  The Court has 
carefully examined each instance of what Insalaco/Lomax assert to be failures of disclosure or 
discovery.  They are all matters that (if they panned out favorably for Insalaco/Lomax, which 
they might not) could prove marginally useful in impeaching these experts at trial.  But none is of 
a kind that, if afforded, could result in complete exclusion or discrediting of the data and opinions 
expressed in the summary judgment declarations.  In other words, they do not present any 
reasonable possibility of affecting the outcome of these motions.  If the unprovided disclosures 
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might cast some doubt on the experts’ credibility, that is something for legitimate use at trial 
where the jury is directly called on to assess credibility.  On this motion, however, the Court 
does not grant or deny summary judgment based on credibility determinations, favorable or 
adverse. 
 
St. Mary Medical Ctr. v. Superior Court (1996) 50 Cal.App.4th 1531, 1534, dealt with a slightly 
different question.  “We conclude that where a party presents evidence that raises a significant 
question relating to the foundation of an expert’s opinion filed in support of or in opposition to a 
motion for summary judgment or summary adjudication, a deposition limited to that subject 
should be allowed.”  (Id.)  Here, the issues do not appear to be foundational and far more robust 
depositions occurred.  And more to the point, Insalaco/Lomax here do not seek the remedy 
granted in St. Mary, namely further depositions. 
 

HLC’s Initial Showing 
 
HLC bears the initial burden of showing by competent evidence that causation cannot be 
established.  (Code of Civil Procedure § 437c(p)(2).)  The Church relies on two experts for this 
purpose, Jeff Raines and James Ulrick.  The Court is satisfied that these experts’ declarations 
are sufficient to carry HLC’s initial burden.  Taken together (and considering their deposition 
testimony proffered by Insalaco/Lomax), they set out the following arguments. 
 

 Water flow in a creek could destabilize a slope in two ways: (1) it could erode the slope 
and remove the buttress support at the toe of the slope; or (2) a sustained rise in water 
levels could saturate the slope, which would both increase the weight of the soil and 
weaken it. 

 The Wilkie Creek channel is stable without evidence of erosion. 

 Claimants’ side of the creek is armored with large rocks placed before the landslide, and 
the rock armoring is stable showing no evidence of erosion that would have removed 
support from the toe of Insalaco/Lomax’s hill slope. 

 Groundwater increases the weight of the soil and the pore-water pressure in the soil, 
decreasing its shear strength.  But groundwater levels at the bottom of the hill slope do 
not affect levels at the top of the slope behind plaintiff’s house, where the slide occurred.  
That groundwater would flow toward the creek. 

 Sources of water within or upslope from the landslide are the more likely causes of the 
slide.  They include discharge from plaintiff’s roof downspouts and surface water 
drainage system on the ground near the rear corner of the house at the landslide 
headscarp. 

 Runoff from HLC’s property is insignificant and not the likely cause of the slide.  Church 
roof and parking lot runoff (the “altered drainage”) is captured in catch basins and 
conveyed in an underground pipe to the southwest (downstream) corner of the property, 
where it discharges into the creek.  Because this drainage enters downstream of 
Insalaco/Lomax’s property, it has no effect on that property.  The remaining runoff is 
“unaltered drainage” consisting of sheet flow and runoff from the outbuilding roofs. 

 Total church property runoff is a minimal 0.3% of the 856-acre total watershed drainage 
area upstream of HLC. 

o The Court agrees with claimants’ arguments against taking that 0.3% figure 
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seriously as a quantitative matter, even on HLC’s own evidence.  HLC’s experts 
present no support for an assumption that there is any direct correlation between 
one parcel’s percentage of the total watershed area and its contribution to the 
quantity of water in a draining waterway, especially as applied to the waterway in 
the immediate vicinity of the parcel.  Common sense suggests that the 
quantitative relationship would be a good deal more complex than that (a point 
also developed at some length by Insalaco/Lomax’s expert).  Common sense 
also suggests that while a given property’s contribution may be de minimis as to 
the entire watershed and the entire length of the creek, it could have a more 
marked effect at the immediate site of its runoff.  But numbers aside, HLC’s 
“macro-big picture” point remains a valid one:  Wilkie Creek drains the rainfall 
from a great deal of land, and HLC’s property is a very small part of the overall 
watershed.  Unless claimants were arguing that they’re equally entitled to sue all 
upstream landowners collectively (or at least all owners of paved and developed 
upstream parcels) – an extravagant proposition not asserted here – then 
attributing causation to HLC logically means establishing some explanation for 
why HLC’s small parcel should be thought to make more than a minuscule, 
de minimis contribution to the overall flow of water in the creek. 

 There is no evidence that debris created a dam or obstruction in the creek during the 
February 2017 storms, or the resulting water levels rose as high as the Insalaco/Lomax’s 
fence.  Debris and high water marks along the banks that would indicate such a 
condition were lacking.  Moreover, if such a dam were to form (so as to back water up to 
the Insalaco/Lomax property) and then fail (explaining why it isn’t there anymore), one 
would see evidence downstream of severe erosion from the dam’s failure.  There is 
none. 

 To affect the slide by means of water seepage into the soil on the Insalaco/Lomax 
property, the creek water would have had to rise at least to the level of the bottom of the 
slide. 

 The water in the creek could not have risen high enough to contribute causally to the 
landslide.  The experts measured the effect on the creek’s level of an hour-long heavy 
rainfall occurring on March 1, 2018.  They opine that this was similar to the rainfall at the 
time of the slide (which they understand to have been February 7, 2017) based on 
rainfall measurements from a weather station in Concord.  The creek was observed to 
have risen only six inches – not nearly enough to reach the bottom of the slide.  It then 
subsided to normal levels within fifteen minutes.  They also testify that there was no 
evidence of debris or the like suggesting any water cresting higher than that. 

 Even if the creek had risen to the level of the slide, an hour or less is insufficient time for 
seepage to have had any effect on the soil. 

 
The Court is satisfied that this evidence is sufficient to present a prima facie case for summary 
judgment under § 437c(p)(2).  Of course, the Court retains the role as gatekeeper to exclude 
speculative expert testimony or testimony lacking a reasonable basis.  (Sargon Enterprises v. 
University of Southern California (2012) 55 Cal.4th 747, 770.)  Importantly, however, an expert 
need not exhaust all possibilities and prove the impossibility of HLC’s contribution to damage.  
HLC’s burden on this motion is to present affirmative evidence negating causation as a matter of 
law.  (Guz v. Bechtel Nat’l, Inc. (2000) 24 Cal.4th 317, 334.)  A moving defendant must show 
evidence that, if uncontradicted, would “constitute a preponderance of the evidence that an 
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essential element of plaintiff’s case cannot be established ….” (Kids’ Universe v. In2Labs (2002) 
95 Cal.App.4th 870, 879, emphasis added.)  
 
Insalaco/Lomax attack certain aspects of the experts’ testimony as unfounded (even considered 
before reading the contrary expert’s testimony).  Most strongly, they argue that the purported 
comparison between the rain on the date of the slide and the rain on March 1, 2018 is fatally 
flawed, on a number of bases (some of them more convincing than others).  But as the Court 
will explain below, it does not rely on this particular part of HLC’s evidence, finding that there is 
a conflict of evidence as to how high the creek did or did not rise at the time of the slide.  This 
sub-debate is therefore not decisive.  None of Insalaco/Lomax’s other attacks on HLC’s 
evidence is strong enough to rule out HLC’s initial showing.  (Whether there are triable fact 
questions in light of Insalaco/Lomax’s contrary evidence will be discussed below.) 
 
The Court rejects Insalaco/Lomax’s objection that the information on which these experts rely is 
the kind of case-specific hearsay evidence barred by cases such as People v. Sanchez (2016) 
63 Cal.4th 665, 676, 686.  “[A]n expert has traditionally been precluded from relating case-
specific facts about which the expert has no independent knowledge.”  (Id. at 676, emphasis in 
original; see People v. Coleman (1985) 38 Cal.3d 69, 92.)  Sanchez applied this in the context 
of hearsay:  “When any expert relates to the jury case-specific out-of-court statements, and 
treats the content of those statements as true and accurate to support the expert’s opinion, the 
statements are hearsay. It cannot logically be maintained that the statements are not being 
admitted for their truth.”  (63 Cal.4th at 686.) 
 
Here, the experts do not relate otherwise inadmissible, case-specific facts, but render 
conclusions based upon their own experience, the observable evidence, and non-case specific 
information.  For example, the conclusion excluding HLC property as a cause is based upon 
observed conditions of drainage, as is the conclusion that Insalaco/Lomax’s property is the more 
likely source based on observation of the downspouts.  The items among this that are hearsay – 
for example, the Concord rainfall measurements – are not case-specific hearsay, but general 
information.  Contrast the examples in Sanchez of case-specific information on which the expert 
relies: length of tire skid marks; physical evidence of brain hemorrhaging; confirmation of a 
tattoo on a defendant’s associate; or existence of plaintiff’s prior childhood head injuries.  
(Sanchez, 63 Cal.4th at 677.) 
 
Next, that the creek conditions may have varied over the years or that the experts cannot rule 
out every hypothetical does not mean their opinions are barred under Sanchez or earlier cases.  
“There is a distinction to be made between allowing an expert to describe the type or source of 
the matter relied upon as opposed to presenting, as fact, case-specific hearsay that does not 
otherwise fall under a statutory exception.”  (Id. at 686.)  Indeed, the hypotheticals themselves 
that are raised in certain oppositions – e.g., suggesting the creek might have been dammed by 
debris – would be case-specific facts without independent evidence.  (See Sanchez, 63 Cal.4th 
at 676-77 [“If no competent evidence of a case-specific fact has been, or will be, admitted, the 
expert cannot be asked to assume [the hypothetical].”].) 
 

Analysis Considering Insalaco/Lomax’s Opposing Evidence 
 
Because HLC’s property is across the creek from those of claimants, the parties are in express 
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or tacit agreement that the only way in which HLC’s property could have contributed to causing 
the landslide would have been through the medium of the creek.  The parties also agree that, in 
theory, that could have happened either through erosion, or through causing the creek to rise to 
the point where water seeped into the soil where the slide occurred.  But Insalaco/Lomax do not 
argue (or offer any evidence) that erosion was any factor in this slide.  (See Line 11.4 as to 
erosion evidence offered by Du/Wong.)  So we are left with the seepage hypothesis.  That 
hypothesis can be usefully broken down into three steps, for purposes of ascertaining whether 
there are triable fact issues: 
 

1. How high did the creek get at the time of the landslide? 
 

2. Could such high water have contributed to causing the landslide? 
 

3. Could the runoff from HLC’s property – meaning, in practical terms, the delta between 
the runoff from the property as it was built up and paved in 2017, versus what would 
have run off from the property before HLC developed it – have contributed meaningfully 
to the high water? 

 
Insalaco/Lomax must show a triable issue as to all three of these questions.  If HLC can show to 
a summary-judgment standard that the answer to any one of the three is “no”, HLC defeats 
liability and wins this motion.  In a nutshell, the Court concludes that there are triable fact issues 
as to issues 1 and 2.  Insalaco/Lomax, however, have not presented evidence sufficient to go to 
a jury on issue 3.  That means that Insalaco/Lomax have no triable case to present to a jury as 
to HLC’s responsibility for the slide. 
 
1.  Taking the creek level first:  The experts and lawyers expend a good deal of effort in 
debating all aspects of this issue, ranging from Concord-versus-Richmond for weather stations, 
to the effect of antecedent rainfall in raising creek levels, to what the date of the landslide was.  
For summary judgment purposes, however, the issue is really a simple one.  Lomax testifies 
directly that at the time of the landslide, the creek level was farther up the hill than the lower end 
of a fence between the Insalaco/Lomax property and the Du/Wong property, and high enough to 
cover a pink rock.  (HLC objects to a photograph Lomax presents because it was not provided in 
discovery.  Some photograph of the fence was used during deposition, though the deposition 
exhibits are not provided and we cannot tell whether it was the same photo now offered.  It is 
undisputed, however, that it was the same fence.)  Du and Wong, in their part of the case, 
likewise offer direct evidence that the water was up to the fence at the time.  This unequivocal 
eyewitness evidence is sufficient in itself to establish a triable conflict of evidence as to the 
creek level.  No matter how much or how little one thinks of Ulrick’s and Raines’s circumstantial 
reasoning and evidence, then, it cannot prove to a summary-judgment standard that the creek 
did not rise at least to the level of the fence. 
 
(The Court confesses to not following Insalaco/Lomax’s argument about antecedent rainfall 
making a difference.  As a matter of common sense (which to say, a non-expert viewpoint), it 
would seem that a good deal of rain occurring in the days immediately before the landslide 
might have two effects.  First, as Frett discusses, it would tend to soak the ground and make it 
more vulnerable to a slide.  But the land thus being soaked would be the Insalaco/Lomax 
property, not the HLC property.  This is effectively an argument in favor of HLC’s thesis that it 
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was the rain falling on the Insalaco/Lomax property, as conveyed by the downspouts, that 
caused the slide.  Second, it stands to reason that rainfall occurring prior to the date of the slide 
would tend to increase the runoff (and raise the creek) from the rainfall occurring on the date of 
the slide, because soggy ground will shed more rainfall than dry ground would.  But again, that 
logic does not apply to the HLC property, which is almost entirely impermeable to rain.  An 
inch’s rain occurring after a dry spell should result in the same amount of runoff from a paved 
property as an inch of rain occurring at the end of a rainy week.  Thus, the antecedent-rainfall 
argument would seem to suggest that if there were antecedent rain, it would actually decrease 
the contribution of the HLC runoff to the creek, relative to that of the rest of the watershed.  But 
as the Court is finding a triable issue on the creek level anyway, this need not be sorted out.) 
 
2.  There is also not much real debate (on this motion, at least) about whether water as high as 
the fence could have contributed to the landslide.  Ulrick’s and Raines’s opinions, by their own 
admission, all rest fundamentally on their belief that the water could not have risen as high as 
the fence.  Their deposition testimony admits that if the water did get that high, then it is possible 
that the high water may have contributed to the occurrence of the slide. 
 
That observation is also sufficient to dispense with HLC’s contention that the true cause of the 
slide was the water draining uphill of the slide from the Insalaco/Lomax drainpipes.  HLC’s 
experts state a pretty good argument that that may have been so.  But it is debatable whether 
HLC has proved that proposition with the level of certainty necessary for summary judgment.  
And even if it had proved that the Insalaco/Lomax drainpipes were one (or even the biggest) 
contributing factor, that would not exclude the possibility that high creek levels could also have 
contributed. 
 
3.  That leaves whether the runoff from the HLC property could have contributed meaningfully to 
the high creek level.  It is here, in the Court’s view, that Insalaco/Lomax’s chain of causation 
breaks. 
 
The key fact here is that the main drainage outfall from the HLC property was downstream of 
the Insalaco/Lomax property, and from the location of the landslide on that property.  
Insalaco/Lomax’s expert, Flett, takes issue with that factual proposition.  In part he is simply 
critiquing the Raines/Ulrick demonstrative evidence (i.e., their marked-up aerial map, HLC Exh. 
F, Fig. 3) as too large-scale to show the location of the outfall pipe very well.  The quality of the 
exhibit, however, is irrelevant.  Exhibit or no exhibit, HLC’s evidence includes direct testimony 
that that is precisely where the outfall pipe is, and that it is the only one.  Flett and 
Insalaco/Lomax assert that there is insufficient foundation for that testimony.  It’s true that the 
foundation of observation might have been spelled out more directly, saving everyone a little ink, 
paper, and billable attorney time.  But Raines and Ulrick both actually inspected the scene 
several times, including at least once during a heavy rainfall.  There is no reason to doubt that 
they correctly identify the location of the outfall.  Certainly Flett and Insalaco/Lomax present no 
contrary evidence that it is actually elsewhere, nor do they provide any support for their rank 
speculation that maybe there is more than one outfall pipe.  At most, Flett says you can’t see the 
outfall pipe from the opposite side of the creek due to foliage.  But he does not claim that he 
crossed the creek to look under the foliage, nor that he ever observed the property during 
rainfall and saw outfall from anywhere else. 
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The outfall pipe is not all of the drainage from the HLC property.  The rest – described as 
coming from unimproved land or the roofs of smaller buildings – drains directly as sheet flow 
into the creek, including at points on the creek upstream of the outfall pipe.  But no one has tried 
to quantify that drainage.  No one seriously suggests that it, by itself, could have been enough to 
raise the creek level to where Lomax reported seeing it.  No one makes an argument that this 
portion of the HLC drainage is increased from what it was before the HLC development.  It may 
therefore be ignored. 
 
So could the water draining through the downstream outfall pipe have raised the creek level 
upstream, to the point of causing the creek to reach the fence?  Yes, everyone agrees, it could – 
but only if there were some damming or similar obstruction of the creek at a point downstream 
from the outfall pipe.  Neither Flett nor anyone else asserts that there is a credible basis for 
concluding that the HLC outfall drainage could have resulted in backing up the creek to the 
fence, absent a dam.  Yet Insalaco/Lomax present no evidence at all that any dam existed at 
the time of the landslide.  And to the contrary, Ulrick and Raines testify that there couldn’t have 
been such a dam – because if there had been, they’d be seeing downstream erosion from when 
the dam failed.  Insalaco/Lomax present no contrary evidence. 
 
That leaves the cursory direct testimony of Lomax to the effect that before the HLC property was 
built up, the creek never got that high; and since then it began to do so regularly.  The testimony 
on its face is pretty vague and indefinite.  More to the point, it fails to draw any sufficient 
causative connection between the building-up and the creek rising.  Lomax is not an expert and 
does not purport to testify to any mechanism how the improvement of the HLC property could 
have caused such high creek levels.  Flett is an expert – but he also does not identify any such 
mechanism supported by the evidence. 
 
That doesn’t mean that the creek didn’t get that high and contribute to the slide.  Maybe it did.  
But it does mean that HLC didn’t cause the water to get that high.  That means HLC is not liable 
for contributing meaningfully to causing the slide. 
 
A millennia-old adage tells us that it rains upon the just and the unjust.  More specifically, it rains 
upon the HLC property, the Insalaco/Lomax property, and all the 856 acres of upstream land 
within Wilkie Creek’s watershed.  That rain in February 2017, everyone apparently agrees, 
caused this landslide.  But there is no triable case that the rain onto the HLC property – and the 
drainage of that rain into the creek – could have caused the landslide.  Summary judgment is 
therefore granted. 
 

Evidentiary Rulings 
 
All requests for judicial notice are granted, except as to filings in this case, as to which judicial 
notice is unnecessary. 
 
Insalaco/Lomax Objections to HLC’s Evidence: 
Sustained as to objection 9 to Raines Declaration.  Otherwise overruled, though the Court has 
commented on the degree to which the facts and opinions stated are pertinent or persuasive. 
 
HLC Objections to Insalaco/Lomax Evidence: 
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Sustained as to Exhibit A to the Lomax Declaration.    Otherwise overruled, though the Court 
has commented on the degree to which the facts and opinions stated are pertinent or 
persuasive. 

 

11.3.  TIME:  9:00   CASE#: MSC17-00725 

CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA (PRIEBE) 

* TENTATIVE RULING: * 

 

Movant Hope Lutheran Church (HLC) moves for summary judgment against the cross-complaint 

filed by cross-complainants Gary and Laura Priebe.  The moving papers are substantially 

identical to those filed on HLC’s motion directed at Insalaco/Lomax, addressed at length in Line 

11.2.  The motion is granted. 

The Priebes have filed opposition papers, but have not presented any expert testimony of their 

own.  That is not necessarily fatal.  First, a party moving for summary judgment must make out 

its own meritorious case whether the motion is actively opposed or not.  In Line 11.2, however, 

the Court is holding that HLC has done so here, and there is no reason for a contrary ruling as 

to the Priebes.  Second, as suggested in Line 11.5, the Priebes may be able to assert the 

existence of a triable fact issue on the basis of evidence submitted by a different claimant.  But 

again, the Court is holding that the Insalaco/Lomax evidence is insufficient to defeat summary 

judgment against them.  It is no more sufficient when invoked by the Priebes. 

The Priebes make no argument different from that of Insalaco/Lomax, except perhaps to put 

greater stress on the argument that HLC must definitively disprove all other hypotheses.  The 

Court rejects that argument in Line 11.2 as an overstatement of summary judgment law, 

however, and the same result obtains here. 

Evidentiary Rulings 
 
All requests for judicial notice are granted, except as to filings in this case, as to which judicial 
notice is unnecessary. 
 

Priebes’ Objections:  Evidentiary objections are properly made to evidence, not to statements in 

the statement of undisputed facts.  CRC 3.1352(b).  See the other Lines, however, for rulings on 

the same points. 

 

 

11.4.  TIME:  9:00   CASE#: MSC17-00725 

CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA (DU/WONG) 

* TENTATIVE RULING: * 
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Movant Hope Lutheran Church (HLC) moves for summary judgment against the cross-complaint 

filed by cross-complainants Lucas Du and Mary Wong.  The moving papers are substantially 

identical to those filed on HLC’s motion directed at Insalaco/Lomax, addressed at length in Line 

11.2.  The motion is granted. 

 

Most of the arguments made by Du/Wong duplicate arguments made by Insalaco/Lomax, and 

are rejected for the reasons discussed in Line 11.2.  Du/Wong, however, do raise two factual 

points unique to themselves. 

 

First, they document that there was some erosion at the creek bank on the Du/Wong property at 

the time of the landslide.  The photos offered to prove this do not readily show so, at least to the 

uninformed (i.e., the Court’s) eye; for one thing, there is no before-and-after, and it is hard to 

see anything in the photos identifiable as erosion.  But Du, Wong, and their expert Ferrone all 

attest in direct declaration testimony that such erosion was observed.  That is different from the 

evidence as to the Insalaco/Lomax property, where there is no evidence of erosion.  But 

Du/Wong don’t drop the other shoe.  There is no attempt to explain by expert testimony, or 

really even to assert squarely, that an apparently minor degree of bank erosion could have been 

a material factor in causing the harm here.  Everyone agrees that the slide began on the 

Insalaco/Lomax property and migrated partially onto the Du/Wong property.  No facts or 

opinions are offered as to how erosion at the Du/Wong creek bank could have influenced the 

mass of earth moving from the property next door.  Indeed, the evidence does not even 

establish whether the erosion occurred at the same location, vertically or horizontally, as any 

part of the slide. 

 

Second, they argue that the outfall pipe from the HLC property is directly opposite the Du/Wong 

property, and perpendicular to the creek.  The evidence offered in support of this fact is 

underwhelming.  Ferrone simply cross-refers to this fact as being shown in the Chaffee 

declaration.  Chaffee (an attorney, not an expert) simply attaches technical drawings produced 

in discovery, but with no explanation of how they prove what Du/Wong say they prove. 

 

Assuming it to be true, however, it still doesn’t defeat summary judgment here.  As Ferrone 

says, to evaluate the effect of this fact “one would have to calculate the rate of discharge and 

discharge quantity from the pipe to determine whether the discharge affected the Creek water 

levels and the embankment on the other side of the Creek.”  (Ferrone Decl., ¶ 8.)  Neither 

Raines nor Ulrick performed this calculation.  Neither, however, does Ferrone.  We don’t know if 

the outflow was so strong that it shot across the creek like a fire hose, or so week that it dropped 

straight down onto the north side of the creek.  And while an outfall directly opposite the 

Du/Wong property might both cause the erosion observed and cause a rise in the creek level at 

the Du/Wong property, there is no evidence as to how much, if any, the creek rose more than it 

otherwise would have, absent the outfall’s contribution.  And finally, there is no evidence as to 

where the toe of the slide on the Du/Wong property was, relative to either the hypothetically 

raised creek level or the erosive effect of the outfall’s water.  There is no opinion offered, let 
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alone supporting fact, as to how the outfall at the Du/Wong property could have caused or 

worsened the severity of a slide that started elsewhere. 

 

Evidentiary Rulings 
 
All requests for judicial notice are granted, except as to filings in this case, as to which judicial 
notice is unnecessary. 
 
Du/Wong Objections to HLC’s Evidence: 
Sustained as to objection 13 to Raines Declaration.  Otherwise overruled, though the Court has 
commented on the degree to which the facts and opinions stated are pertinent or persuasive. 
 

 

 11.5.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO VS. CONTRA COSTA COUNTY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HOPE LUTHERAN CHURCH OF WEST CONTRA COSTA (YONG) 

* TENTATIVE RULING: * 

 

Movant Hope Lutheran Church (HLC) moves for summary judgment against the cross-complaint 

filed by cross-complainant Hui Wen Yong.  The moving papers are substantially identical to 

those filed on HLC’s motion directed at Insalaco/Lomax, addressed at length in Line 11.2.  The 

motion is granted. 

Yong has filed no opposition.  In the Court’s view, that in itself doesn’t necessarily mean Yong 

loses the motion.  First, even an unopposed summary judgment motion has to make its case 

before it can be granted.  Second, at trial Yong would be entitled to cite to evidence offered by 

other parties (such as Insalaco/Lomax and HLC itself) to argue to the jury why that evidence 

proves HLC’s liability.  If the Court were otherwise ruling that one of the other claimant parties 

(such as Insalaco/Lomax) had established a triable case for HLC’s liability, and if the liability 

issue presented in the Yong claim were identical to the liability issue in the other claim, the 

Court would not be inclined to say that the exact same evidence doesn’t establish a triable case 

for Yong just because Yong didn’t independently offer it. 

But in fact, the Court is granting HLC’s motion as against the other claimant parties.  There is 

therefore no basis for denying the same result here. 

All requests for judicial notice are granted, except as to filings in this case, as to which judicial 

notice is unnecessary. 
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12.  TIME: 10:00   CASE#: MSC13-02680 
CASE NAME: PULTE VS. MID VALLEY PLASTERING 
SPECIAL SET HEARING ON: STATUS OF SETTLEMENT 
SET BY DEPARTMENT  12 
* TENTATIVE RULING: * 
 
The Settlement Mentor reported this matter completely settled at the hearing on October 24.  
This date was set to confirm that there are no difficulties.  If no counsel appear, the Court will 
assume that to be the case and will set the matter on a “tickler” (not a court appearance) for the 
end of the year to confirm that dismissals have been filed. 
 

 

13.  TIME: 10:00   CASE#: MSC16-01630 

CASE NAME: FLORIN DARIE VS. LESLEY SYTZ 

JURY TRIAL - LONG CAUSE / 14 DAY(S) 

* TENTATIVE RULING: * 

 

This trial date was continued by stipulation. 

 

 

14.  TIME: 10:00   CASE#: MSL18-01299 
CASE NAME: VELOCITY VS. ROGERS 
COURT TRIAL - SHORT CAUSE / 1 DAY 
* TENTATIVE RULING: * 
 
Counsel and pro per party to appear for court trial. 
 

 

 


